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E.O. 11652: N/A 

TAGS:EWWT, EFIN, ECON, UNCTAD, OECD 

SUBJECT: OECD EXECUTIVE COMMITTEE DISCUSSION ON U.S. LINER 
CODE 

REF: OECD PARIS 26207 

1. PROPOSED TEXT FOR NEW VERSION PARA (II) CONTAINED 
PARA 4, REFTEL, IS NOT ACCEPTABLE IN PRESENT FORM. AS 
PRESENTLY FORMULATED, IT IS INTERNALLY INCONSISTENT OR 
CIRCULAR AT BEST - IT PURPORTS NOT TO PREJUDGE THE 
COMPATIBILITY OF THE TWO CODES IN THE INTRODUCTORY CLAUSE, 
AND THEN PROCEEDS TO PRESUPPOSE THAT MEMBERS CAN BECOME 
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PARTIES TO THE CODE OF CONDUCT IN A MANNER NOT IN CON- 
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FLICT WITH OECD CODE OBLIGATIONS, THUS PREJUDGING THE 
ISSUE. AT BEST, WE GAIN NOTHING FROM SUCH PHRASEOLOGY, 

MORE LIKELY, BY ACCEPTING IT, IT BECOMES A PLATFORM FOR 
THOSE MEMBERS WHO ARGUE THEY CAN BECOME PARTY TO BOTH 
WITHOUT CONFLICT. U.S POSITION FROM BEGINNING HAS BREN 
AND REMAINS THAT THE TWO CODES ARE INHERENTLY INCOMPATIBLE. 
SUGGESTED REDRAFT IN OUR VIEW CAN ONLY SERVE TO UNDERCUT 
THIS POSITION. 

2. IN ORDER TO CLARIFY DEPT. OBJECTIONS, FOLLOWING COM- 
MENT ON MISSION COMMENT (PARA 7, REFTEL) IS PROVIDED: WE 

AGREE WITH MISSION VIEW THAT PROPOSED PARA (II) AVOIDS 
IMPLICIT ENDORSEMENT OF SIGNING UN CONVENTION. HOWEVER, 

AS WE SEE IT, THE PROBLEM IS NOT ONE OF ENDORSEMENT, BUT 
OF ACCEPTANCE OR ACQUIESCENCE. PROPOSED PARA (II) 

SEEMS TO US RATHER CLEARLY TO IMPLY ACCEPTANCE OR 
ACQUIESCENCE IN SUCH ACTION, A RESULT WHICH MUST DIS- 
TINCTLY BE AVOIDED. U.S. DOES NOT AGREE THAT STATES 
MAY SIGN AND RATIFY UN CODE AND AT SAME TIME MAINTAIN 
OBLIGATION UNDER INVISIBLES CODE. 

3. WE WOULD PREFER NO PARAGRAPH (II) WHATSOEVER. HOW- 
EVER, TAKING INTO CONSIDERATION MISSION'S CONCERN RE 
THE NEED TO REACH SOME SORT OF ACCOMMODATION IF ONLY 
TO AVOID ISOLATION OF THE US, WE PROPOSE FOLLOWING NEW 
WORDING FOR PARA (II): 

BEGIN TEXT 

NOTED THAT WHILE IT HAS NOT BEEN AGREED WHETHER THERE IS 
COMPATIBILITY OR INCOMPATIBILITY BETWEEN THE TWO INSTRU- 
MENTS, MEMBER COUNTRIES REAFFIRM THAT AT ALL TIMES THEY 
WILL OBSERVE THEIR OBLIGATIONS UNDER THE OECD CODE OF 
LIBERALIZATION OF CURRENT INVISIBLES. 

END TEXT. 



THIS PHRASEOLOGY IS NOT ONLY SUFFICIENT NEUTRAL, BUT ALSO 
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A POSITIVE DECLARATION. WE CONSIDER IT MUCH MORE 
PRACTICABLE UNDER THE CIRCUMSTANCES THAN THE EQUIVOCAL 
LANGUAGE DESIRED BY OTHER ANTI-CODERS. 

4. AS FINAL FALL BACK, WE COULD VERY RELUCTANTLY RPT 
RELUCTANTLY LIVE WITH THE FOLLOWING: 

BEGIN TEXT 
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NOTED THAT, WITHOUT PREJUDGING WHETHER THERE IS COMPATI- 
BILITY OR INCOMPATIBILITY BETWEEN THE TWO INSTRUMENTS, 

MEMBER COUNTRIES AT ALL TIMES WILL OBSERVE THEIR OBLIGA- 
TIONS UNDER THE OECD CODE OF LIBERALIZATION OF CURRENT 
INVISIBLES. 

END TEXT. 

WE FEEL WE CANNOT GO ANY FURTHER THAN THIS LANGUAGE, AS 
IT ALONE REPRESENTS A SIZABLE CONCESSION TO PRO-CODERS 
VIEW WITH THE OUTRIGHT STATEMENT THAT COUNCIL 
IS NOT PREJUDGING WHETHER THE TWO INSTRUMENTS ARE 
INCOMPATIBLE. USE OF WORD QUOTE PREJUDGING UNQUOTE 

IMPLIES OTHER STEPS BY GOVERNMENTS MIGHT BE TAKEN 
INCLUDING, OF COURSE, BECOMING PARTY TO THE UN CODE. INGERSOLL 
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